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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

SANDRA A. CABRAL,
Plaintiff, CIVIL ACTION
V. Case No. 03-2531-DJW
RONALD WILLARD
and AMERICAN FAMILY
MUTUAL INSURANCE COMPANY,

Defendants.

MEMORANDUM AND ORDER

Thismatter isbefore the Court on Defendant Willard' sMotionfor Dismissd (doc. 24) and Motion
to Amend his Answer (doc. 25). Defendant Willard moves for dismissal of thisactionfor lack of subject
meatter jurisdiction because Plaintiff has not aleged a matter in controversy exceeding the sum or vaue of
$75,000, as required by 28 U.S.C. § 1332. All partieshave consented to the authority of the undersigned
magidrate judge to exercise jurisdiction under 28 U.S.C. § 636(c). For the reasons set forth below,
Defendant Willard's Maotion for Dismissal is denied and Motion to Amend his Answer is granted.

l. Factual Background

On October 18, 2002, while traveling northbound oninterstate 1 -35 in Johnson County, Kansas,
Faintiff’s 2000 Ford Explorer was struck in the rear by a 1987 Mercedes owned and operated by
Defendant Ronad Willard when Pantiff was forced to stop suddenly when the vehicle in front of her
abruptly stopped. Faintiff, acitizen of Missouri, bring thisaction againgt the driver of the Mercedeswhich

struck her, Defendant Ronad Willard, a citizen of Kansas. At the time of the accident, Plaintiff had



uninsured motorist coverage through a motor vehicle insurance policy issued by Defendant American
Family Mutud Insurance Company (“ AmericanFamily”), aWisconsin corporation. Plantiff dsobring this
action againg Defendant American Family, contending that it is contractudly ligble for the damages

otherwise recoverable due to the fault of the unidentified motorist who caused Plaintiff to stop suddenly.

Inher Complaint, Plaintiff clamsthat as a direct and proximate result of the vehicular accident she
“has been calised to experience and incur injuriesto her person, medica expenses, lost wages, disahilities,
disfigurement, pain, suffering and menta anguish, dl in the past, and is reasonably likely to experience
additional suchdamagesinthe future”*  Plaintiff’ s Complaint further dleges tha “this Court has diversity
jurisdiction in the instant matter pursuant to 28 U.S.C. 8§ 1332 asthe parties are dtizens of different states
and the amount in controversy exceeds $75,000.”2

Defendant Willard now moves for dismissa of Flaintiff’s Complaint pursuant to Federal Rule of
Civil Procedure 12(b)(1) for lack of subject matter jurisdiction under 28 U.S.C. § 1332(a) because
Pantiff’s medicd treatment billsto date totd less than four thousand dollars. Defendant Willard argues
that this shows Plaintiff could not have a good faith bdlief that her recovery exceeds the $75,000 amount
in controversy requirement for federa divergity jurisdiction. In response, Plaintiff contends that Defendant
Willard admitted inhis Answer that this Court has diversity jurisdiction pursuant to 28 U.S.C. 81332 and
that the amount in controversy exceeds $75,000. Shedso contendsthat even if Defendant Willard did not

waive any objection based upon lack of subject matter jurisdiction, it would beimproper for the Court to

Complaint (doc. 1) 18.

2Complaint (doc. 1) 4.



make a determination as a matter of law that the trier of fact could not, under any circumstances, find her
damages to exceed $75,000. Plaintiff clams that the extent of her damagesis ajury question and that
Defendant Willard has not shown that her damages could not potentialy exceed $75,000.

. Motion for Dismissal Based on Failureto Meet Amount in Controversy

A. Whether Defendant Willard's admission in his answer waived any objection to
subject matter jurisdiction

Inher response to the Mation for Dismissd, Plaintiff arguesthat Defendant Willard admitted inhis
Answer that this Court has diversity jurisdiction pursuant to 28 U.S.C. § 1332 and that the amount in
controversyexceeds$75,000. The Tenth Circuit rgjected asimilar argument in Huffman v. Saul Holdings
Ltd. Partnership,? gating that “the parties cannot ‘ concede’ jurisdictionby agreeing that the jurisdictional
amount requirement has been satisfied. The court’ s obligationto determine the presence of the appropriate
amount in controversy isindependent of the parties’ stipulations™ Defendant Willard's admission in his
Answer that the amount in controversy exceeds $75,000 therefore does not establish that the Court has
diverdty jurisdiction over this metter.

B. Whether Plaintiff has met the amount in controver sy requirement

As Defendant Willard cannot concede that the statutory jurisdictional amount has been met, the

Court mugt make its own determination whether it has subject matter jurisdiction over this matter. That

3194 F.3d 1072, 1079 n. 4 (10th Cir. 1999).

“Huffman v. Saul Holdings Ltd. P'ship, 194 F.3d 1072, 1079 n. 4 (10th Cir. 1999) (citing
Laughlin v. Kmart Corp., 50 F.3d 871, 873 (10th Cir. 1995)); see also Sokkia Credit Corp. v.
Bush, 147 F.Supp.2d 1101, 1103-04 (D. Kan. 2001) (defendant’ s concession in a settlement
agreement that, in the event of default, the amount in controversy exceeds the jurisdictional minimum did
not establish the court’ s jurisdiction.).



determination requires the Court to ascertain whether the matter in controversy exceeds the $75,000
datutory jurisdictional amount.

Section1332(a)(1) of Title28 of the United States Code grantsfederd courtsjurisdictionover avil
actions where the matter in controversy exceeds the sum or vaue of $75,000 and there is diversity of
citizenship.® For purposes of federd diversity jurisdiction, the determination of the vaue of the matter in
controversy isafederd question to be decided under federa standards, dthough the court must look to
gtate law to determine the nature and extent of the right to be enforced in a diversity case®

The United States Supreme Court inSt. Paul Mercury Indemnity Co. v. Red Cab Co.,’ set forth
the legd certainty rule governing dismissd for falure to exceed the statutory jurisdictional amount:

The rule governing dismissal for want of jurisdiction in cases brought in the federd court
isthat, unlessthe law gives a different rule, the sum daimed by the plaintiff controls if the
clam is gpparently made in good faith. It must appear to alegd certanty that thecdlamis
redly for lessthanthe jurisdictional amount to judtify dismissd. Theinability of plantiff to
recover an amount adequate to give the court jurisdiction does not show his bad faith or
oust thejurisdiction. Nor doesthefact that the complaint disclosesthe existence of avdid
defense to the dam. But if, from the face of the pleadings, it is apparent, to a legd
certainty, that the plaintiff cannot recover the amount dlamed or if, from the proofs, the
court is satisfied to a like certainty that the plaintiff never was entitled to recover that
amount, and that his dam was therefore colorable for the purpose of conferring
jurigdiction, the suit will bedismissed. Eventsoccurring subsequent to theingtitution of suit
which reduce the amount recoverable below the statutory limit do not oust jurisdiction.®

Under the legd certainty rule, it must appear to the didtrict court to a “legd certainty” that the

528 U.S.C. § 1332(a).

®Horton v. Liberty Mut. Ins. Co., 367 U.S. 348, 352-53 (1961).
303 U.S. 283, 288 (1938)

83. Paul Mercury, 303 U.S. at 288-90 (interna citations omitted).
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plantiff's damis redly for less than the jurisdictiond amount in order to judtify dismissd based on an
insuffident jurisdictional amount.® The burden is on the party asserting jurisdiction to show it isnot alegd
certainty that the amount incontroversy islessthanthe jurisdictional amount.’® Asagenerd rule, pleading
damages in excess of the amount in controversy requirement in the complaint is sufficient to satisfy the
jurisdictiond reguirement unlessiit gpopearsto alegd certainty tha plaintiff in good faith cannot clam that
amount.** Therdevant datefor determining whether thejurisdictiona reguirement hasbeen met isthe date
the plaintiff filed the complaint.*?

“Although dlegations in the complaint need not be specific or technicd in nature, ufficent facts
must be aleged to convince the district court that recoverable damages will bear areasonable relation to
the minimum jurisdictiond floor.”*®* This Court has construed this to mean that “[i]f the legal impossibility

of recovery of [the minimd jurisdictiona amount] is S0 certain thet it virtualy negates the Plaintiff's good

°S. Paul Mercury, 303 U.S. at 289; Woodmen of World Life Ins. Society v. Manganaro,
342 F.3d 1213, 1216 (10th Cir. 2003); Adamsv. Reliance Sd. Life Ins. Co., 225 F.3d 1179, 1183
(10th Cir. 2000).

9Adams, 225 F.3d at 1183 (citing Watson v. Blankinship, 20 F.3d 383, 386 (10th Cir.
1994)).

g, Paul Mercury, 303 U.S. at 288-89; Adams, 225 F.3d at 1183; F & SConst. Co. v.
Jensen, 337 F.2d 160, 161 (10th Cir. 1964).

2Hanlon Chem. Co., Inc. v. United Fire & Cas. Co., No. Civ.A. 02-2416-GTV, 2003 WL
22466190, at *2 (D. Kan. Aug. 20, 2003) (citing Fitzgerald v. City of Ottawa, 975 F.Supp. 1402,
1406 (D. Kan. 1997)).

BAdams, 225 F.3d at 1183; Sate Farm Mut. Auto. Ins. Co. v. Narvaez, 149 F.3d 1269,
1272 (10th Cir. 1998) (quoting Gibson v. Jeffers, 478 F.2d 216, 221 (10th Cir. 1973)).
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faith in assarting the claim, the court must dismiss the action for lack of jurisdiction.”**

In Woodmen of World Lifelnsurance Societyv. Manganaro,*® the Tenth Circuit observed that
because the legd certainty ruleisvery drict, “it is difficult for adismissa to be premised on the basis that
the requisite jurisdictional amount is not satisfied.”*® The Tenth Circuit also noted that “[t]hereisastrong
presumption favoring the amount aleged by the plaintiff.”t” Generdly, dismissa under the legd certainty
rule will be warranted only when a contract limits the possble recovery, when the law limits the amount
recoverable, or when there is an obvious abuse of federa court jurisdiction.

Defendant Willard moves for digmissa of this action based upon the smdl amount of medicd
expensestodateincurred by Pantiff. By Defendant Willard' scd culations, Plaintiff hasincurred $3,415.67
intotal medicd trestment expenses. He further pointsout that in the seven months snce her last vigt to the
chiropractor, Plaintiff has not sought medical trestment for pain resulting from the motor vehicle accident.
He arguesthat this demonstrates Fantiff did not have a good faith beief that the amount in controversy
exceedsthe $75,000 jurisdictionad minimum. In response, Plaintiff arguesthat it would beimproper for the

Court to make a determination as amatter of law that the fact finder could not, under any circumstances,

“Hanlon Chem., 2003 WL 22466190, at * 2 (quoting Fitzgerald, 975 F.Supp. at 1405-06).
15342 F.3d 1213, 1216 (10th Cir. 2003).

®\Woodmen, 342 F.3d at 1216 (citing 14B Charles Alan Wright, Arthur R. Miller & Edward
H. Cooper, Federal Practice & Procedure 8 3702, at 97-98 (3d ed. 1998)).

Y|d. at 1217 (citing Adams, 225 F.3d at 1183); Mierav. Dairyland Ins. Co., 143 F.3d
1337, 1340 (10th Cir. 1998).

¥\Woodmen, 342 F.3d at 1216 (citing 14B Charles Alan Wright, Arthur R. Miller & Edward
H. Cooper, Federal Practice & Procedure § 3702, at 98-101 (3d ed. 1998)); Gerig v. Krause
Publ’ns, Inc., 58 F.Supp.2d 1261, 1264 (D. Kan. 1999).
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find her damagesto exceed $75,000. She further argues that the extent of her damagesis ajury question
and that Defendant Willard has not shown that her damages could not potentialy exceed $75,000.

Based upon a review of the record and Plaintiff’s Complaint, the Court finds that Plaintiff has
asserted an amount in controversy exceeding $75,000 in her Complaint. The Court further finds that the
damages dams asserted by Rantiff in her Complaint bear a reasonable relation to the minimum
jurisdictiond floor. Even though Plaintiff may have incurred less than four thousand dallars in medica
trestment expensesto date, she dleges other damages, indudinglost wages, disahilities, disfigurement, pain
and suffering, as well as future damages. Conddering the array of damages clamed, the Court does not
find Plantiff’s daim that the amount in controversy exceeds $75,000 to be so unredigtic as to show bad
faith or an abuse of federd court jurisdiction. While Plaintiff’smedical trestment expensesto date do not
exceed $75,000 by themsdves, this does not makeit alegd certainty that Plaintiff’ stotal damages reaulting
from“medical expenses, lost wages, disabilities, disfigurement, pain, suffering and menta anguish, dl inthe
past,” and any additional damages sheis reasonably likely to experience in the future, would be less than
the $75,000 amount in controversy requirement. “The test to determine amount in controversy is not the
sum ultimately found to be due, but the sum demanded in good faith.”°

Inaddition, Defendant Willard does not claim that the terms of a contract or a specific rule of law
limits Plaintiff’ s possible recovery. While K.SAA. 60-19a02 does limit the amount a plantiff can recover
for non-economic damages, such as emotiond pain and suffering, to $250,000, this statutory cap would

not limit the amount recoverable by Raintiff to less than the statutory jurisdictiona minimum.

19Gibson v. Jeffers, 478 F.2d 216, 220 (10th Cir. 1973).
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The Court therefore holds thet it is not a legd certainty that the damages damed by Plaintiff for
injuries to her person, medica expenses, lost wages, disabilities, disfigurement, pain, suffering and menta
anguish, and any future damages would be less than the minimum jurisdictiona amount of $75,000. The
Court finds Plaintiff has made the dlam in good fath, and thereis no indication that it gppearsto a“legd
certainty that the daim isredly for lessthanthe jurisdictional amount.”® Because it does not appear to a
legd certainty that Plantiff’s dam is redly for less than the minimum jurisdictional amount, Defendant
Willard's Mation for Dismissal mugt therefore be denied.

[Il.  Motion for Leaveto Amend Answer

Inconnectionwith his Motionfor Dismissd, Defendant Willard has el so filed his M otionto Amend
his Answer (doc. 25). In hisorigind Answer filed on February 17, 2004, Defendant Willard admitted
paragraph4 of Plantiff’sComplaint aleging federa court diversty jurisdiction, specificaly that the amount
in controversy requirement exceeds $75,000. Now, Defendant Willard seeksleaveto amend hisAnswer
to deny paragraph 4 of Fantiff’ sComplaint. Plantiff opposesthe motion onthegroundsthet it isuntimely
asitisfiled more than eght weeks after the Scheduling Order deedline for filing motions to amend.

While untimdliness done is sufficient reason for denying amotionto amend apleading,? the Court
findsthat, a the time hefiled hisorigind Answer, Defendant Willard likely had not conducted discovery
into the amount of Plantiff’sdamages. Thus, it would be unjust to deny him leave to amend his answer
based upon the late filing of his motion to amend his answer.  Furthermore, the amendment sought by

Defendant Willard will not prejudice Plaintiff because, as hdd above, whether Defendant Willard admitted

2. Paul Mercury, 303 U.S. at 289.
'Pallottino v. City of Rio Rancho, 31 F.3d 1023, 1027 (10th Cir. 1994).
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or denied Flantiff’ salegationthat the amount in controversy exceeds $75,000 in his Answer has no effect
on whether this Court has divergity jurisdiction over the action. Defendant Willard may therefore amend
his Answer to deny paragraph 4 of Plaintiff’s Complaint. Defendant Willard's Motion to Amend his
Answer is granted.

IT ISTHEREFORE ORDERED that Defendant Willard's Motion for Dismissd (doc. 24) is
DENIED.

IT ISFURTHER ORDERED that Defendant Willard's Motion to Amend Answer (doc. 25)

iISGRANTED. Withinten (10) days of the date of this M emorandum and Or der, Defendant Willard

shdl file and sarve his Amended Answer.
IT 1S SO ORDERED.
Dated in Kansas City, Kansas, this 24th day of August, 2004.

g David J. Waxse
David J. Waxse

United States Magistrate Judge

CC: All counsd



